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PRODUCT
LIABILITY
Richard Brackenbury of NAPIT Legal with advice on whose to
blame if equipment you fit for a customer goes wrong after
the installation is completed
We have received a number of calls from NAPIT
members facing angry customers wanting them
to work for free to solve a problem that they see as
someone else’s fault.
In most instances they have carried out the work
correctly but the product they installed is at fault.
If you have been asked to install equipment that
does not perform as it should after the work has
been completed, it is useful to know what is your
responsibility and what is the responsibility of the
manufacturer.
In this case there are three issues to consider when
you look at this problem – who ordered the product,
your contract and the commercial reality.

Gas boiler
Often when you are asked to install a product, you
are also asked to supply it. The customer sees it as
one job. I will use a gas boiler as an example. A few
months after the installation, the boiler stops working.
The customer calls you back and you discover that
your work was perfect but the boiler was faulty.
You didn’t make the boiler, so is this your responsibility
to put right? Yes. In this scenario, the customer has
no contract with the manufacturer and you are the
supplier.
Depending on your contract terms – which I will
come to in a moment – you would be in breach of
contract by supplying a faulty product.

Washing machine
A simple example of this might be if you go into a
shop and buy a washing machine that you later
find doesn’t work. Do you go back to the shop or
contact the manufacturer? The answer: you go to
the shop first.
It is possible you may have no idea who the
manufacturer is or how to contact them. The liability
for supplying a defective product can be very high,
even if a supplier has no way of knowing that the
product is defective.
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Check your contract with your supplier to ensure you
are covered for any potential liabilities

Of course, there may be a manufacturers’ guarantee
with an item but this is in addition to your rights as a
customer under the general law of the land against
the person with whom you actually had the
contract with.

Different scenario
The situation is entirely different if the customer has
ordered the product and simply asked you to fit it.
You still have to ensure that your work is spot on
but in this scenario, if it is the product at fault and
not the work and there is a different supplier that the
customer can go back to directly for an answer, you
are off the hook.
The customer has two separate agreements but you
have performed the side of yours so why should you
be liable? Working like this can have real advantages
for you but when things go wrong, customers can feel
aggrieved particularly if you have recommended a
particular item.

The contract
Yet again, your written contract can hugely affect your
position. The reality is that when you’re buying kit to
supply and install, you have to buy on the supplier’s
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Who pays for a faulty product is often a careful balance between your legal rights and commercial reality

terms so what recourse you might have against it is
governed by the supplier’s small print.
Depending on how long after supply and how the
item has been treated, in many cases, you should be
able to recover the cost of a defective item.

As I explained previously, the good news is you also
have a potential claim for breach of contract against
the manufacturer, so if the customer comes after you,
you go after the manufacturer. In the ideal world, the
customer gets the boiler replaced and you are not out
of pocket.

But I can almost guarantee that there would be no
chance of getting back the cost of your time or extra
expenses like redecoration costs. Technically, you can
try to impose your own terms on your supplier but
the reality is that all you can actually do is understand
what your rights are at the time you buy and make
sure you buy good quality items.

But often there is a gap in terms of liability for the
work required to replace the boiler. The customer
doesn’t want to pay for your labour and why should
they? You don’t want to work for free and why should
you? The manufacturer has limited their liability to
replace the faulty product and they won’t pay.

Limiting liability

The right balance

You have more chance of controlling the situation
with your customer, and you can try to protect
yourself, by limiting your liability under the contract
to faulty works. You can give a limited guarantee on
items supplied but pass on the benefit of whatever
manufacturer’s guarantee exists to the customer.

In this situation a careful balance must be struck
between legal rights and commercial reality. Although
on a strict interpretation you might not be obliged to
do the work for free, how much will it cost you if the
customer decides to take you to court? How much
will it cost you if they write a bad review online?
How much will it cost you if they talk to other local
customers and you lose business that way?

However, particularly with private consumers, be
careful in doing this because if a contract term is
viewed as unreasonable, you could find it being struck
out by the courts. A badly drafted contract term is just
as risky as none at all and it would also be key that the
customer knew what they are getting before the deal
was done.

Who really pays?
So, your customer has asked you to replace the faulty
boiler. You are now aware that you might be in breach
of contract but who pays for the replacement boiler
and who pays for the work?

The law surrounding product liability is a complex
one and not one that can be solved with one article –
each situation is different. But at NAPIT Legal we hope
that this has given you some helpful information. If
you have any questions about a job that has gone
wrong, please speak to the NAPIT Legal team.
NAPIT Legal are there to help. Call free on
0330 9000 720 or email info@napitlegal.co.uk
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